THEME FOUR: TREATIES AND ALLIANCES

The cases from the biography of Prophet Muhammad (p) and his Companions cited in this
section, show that they had alliances, constitutions, pacts and treaties with various non-Muslim
communities, for the purpose of improving international and interfaith relations, protecting

mutual rights and obligations, and having more peaceful societies.

Case 16

The Prophet’s (p) Concessions during the Treaty of Hudaibiyah
a.) The Prophet (p) Removed His Title (“Messenger of Allah”) From an Official Document
It was narrated by the companion Al-Bara’ bin 'Azib that:

“When the Messenger of Allah (p) concluded a peace treaty with the polytheists of Mecca at
Hudaibiyyah, Ali bin Abu Talib was the scribe who wrote the document, and he mentioned in it
the Prophet’s (p) title, "Muhammad, the Messenger of Allah." The polytheists objected saying,
"Don't write: 'Muhammad, the Messenger of Allah', for if (we had accepted that) you were a
Messenger, we would not have fought you." The Prophet Muhammad (p) then asked Ali to rub it
out, but Ali declined saying, "I cannot be the person to rub it out." The Messenger of Allah (p)
thereafter rubbed it out (himself) and made peace with the Meccans on the condition that he (p)

and his companions would enter Mecca and stay there for only three days...”*

1Sahih al-Bukhari, vol.3, Book 49, hadith no.862



b.) The Prophet (p) Sent New Muslims from Mecca Back to the Polytheists

The companions of the Prophet (p), Marwan and al-Miswar bin Makhrama narrated an incident

that occurred during the Treaty of Hudaibiyyah.

Suhail bin ‘Amr was the envoy and representative of the polytheists of Mecca during the Treaty
of Hudaibiyyah. When he agreed to the Treaty, one of the terms he had stipulated in it then, was
that the Prophet (p) would send back to them (i.e. the polytheists) anyone coming to him from
Mecca, even if that person was a convert to Islam; and that the Prophet (p) would not interfere
with whatever was to happen between them and that person. The Treaty also stipulated that the
Meccans did not have to send back to the Muslims (or the Prophet (p)) any apostate or Muslim

who wanted to leave Medina and join the polytheists of Mecca.

While the negotiations of the Treaty were ongoing, a Meccan who had just embraced Islam, Abu
Jandal, and who had been persecuted by the polytheists of Mecca, arrived on the scene and
pleaded with the Prophet (p) to be granted asylum and be accepted by his fellow Muslims. Abu
Jandal coincidentally was also the son of the envoy Suhail bin ‘Amr. Suhail however insisted that

Abu Jandal must be returned to him, as a condition to carry on with the peace negotiations.?

The Muslims did not like this unfair treatment and biased condition in the treaty, and some of
the companions were disgusted by it. However, Suhail did not agree to sign the Treaty except
with that condition. So, the Prophet (p) agreed to it and a ten-year peace treaty was signed by

both parties.

2 This condition in the Treaty however was not understood to also apply to women who were escaping persecution
in Mecca. When some believing women emigrants including Umm Kalthum bint ‘Ugbah bin Abu Muait came to the
Messenger of Allah (p). Her relatives came to the Prophet (p) and asked him to return her, but the Prophet (p) did
not return her to them for Allah had revealed the following verse regarding women: "O you who believe! When the
believing women come to you as emigrants. Examine them, Allah knows best as to their belief, then if you know them
as true believers, send them not back to the unbelievers, (for) they are not lawful (wives) for the disbelievers, nor are
the unbelievers lawful (husbands) for them.” (Qur’an 60:10)



From then onwards, the Prophet (p) turned back everyone that came to him from Mecca in that

period (of the Treaty of Hudaibiyyah) even if he was a Muslim.3

Supporting Texts

“...And fulfil (every) covenant. Verily, the covenant will be questioned about.” (Qur'an 17:34)

“O you who believe! Fulfil (your) obligations...” (Qur'an 5:1)

Comments
Ibn Qayyim Al-Jawziyyah commented on this incident saying, “Surely the envoys/emissaries of
polytheists are not to be killed. Abu Sufyan was among those who broke their treaties, yet the

Prophet (p) did not kill him when he came as an ambassador of his people.”*

Imam Abu Ishaq al-Shatibi said: “Since it is established that the rules of the Shari’ah aim to serve
human interest (maslaha), it follows that human actions should be on its basis.... When an act is
legitimate in both essence and appearance, no difficulty arises. However, if an act is consistent
[with the law] in appearance yet contrary to human interests, it is invalid, and anyone who acts

contrary to human welfare (maslaha) is engaged in an illegitimate exercise.”

Therefore, the Prophet’s (p) concessions during the Treaty had in mind the long-term and public
benefit (maslaha) that could be gained from it, rather than the short-term and individual benefit
(such as keeping Abu Jandal), that could be gained from not consenting to the Treaty. Also, as

the ten-year Treaty period was arrived at through negotiation, Ibn Qayyim argues that this shows

3Al-Bukhari, Sahih al-Bukhari, hadith no.2581; Al-Baihaqi, Sunan al-Kubrah, hadith no.18587; Al-Tabarani, al-Mu’jam
al-Kabir, hadith no.13; Ahmad bin Hanbal, Musnad al-Imam Ahmad bin Hanbal, hadith no.18928; Abu Bakr Abd al-
Razzaq bin Humam al-San’ani, Musannaf Abd al-Razag, (ed. Habib al-Rahman al-A’zami), 2" Ed., al-Maktab al-Islami,
Beirut, 1403AH, hadith n0.9720; Ismail bn ‘Umar bn Kathir, al-Bidayah wa al-Nihayah, Maktabah al-Ma’arif, Beirut,
vol.4, p.175.

*1bn Qayyim Al-Jawziyyah, Zad al-Ma’ad fi Hady Khair al-‘Ibad, Mu’assasah al-Risalah, Beirut, 1986, vol.3, p.371.

5 Al-Shatibi, Al-Muwafaqgat, vol.2, p.385, cited in Mohammad Hashim Kamali, Maqasid al-Shari’ah, Ijtihad and
Civilizational Renewal, Occasional Papers Series 20, IlIT London and IAIS Malaysia, 2012, p.28.



the permissibility of having peace treaties with non-Muslims even for a period longer than ten

years.®

The readiness of the Prophet (p) to concede his title and the rights of Muslims during the
negotiations of the Treaty of Hudaibiyyah are applications of legal maxims that were later
articulated by various scholars and schools of thought under the subject of al-Qawa’id al-

Fighiyyah. These include maxims such as the following:

e The general principle conferring validity of contracts is the consent of both parties,
and the effective terms and conditions are what they agreed.’

e A specific harm is tolerated to ward off a general harm.®

e Necessities render the prohibited permissible.®

e Need, general or specific, is treated like necessity.*°

e Averting harm takes precedence over achieving benefit.!!

e Private harm is to be borne in order to ward off public harm.!?

5 bn Qayyim Al-Jawziyyah, Zad al-Ma’ad fi Hady Khair al-‘Ibad, Mu’assasah al-Risalah, Beirut, 1986, vol.3, p.371.

7 See Muhammad al-Zuhayli, al-Qawa’id al-Fighiyyah, vol.2, p.818; Ibn Taymiyyah, Majmu’ al-Fatawa vol.29, p.155,
cited in Mohammad Akram Laldin et.al., Islamic Legal Maxims & Their Application in Islamic Finance, ISRA, Kuala
Lumpur, Malaysia, p.26.

8 Abd Al-Karim Zaydan, Synopsis on the Elucidation of Legal Maxims in Islamic Law, translated by MD.
HabiburRahman and Azman Ismail, Kuala Lumpur, IBFIM, 2015, p.107.

9 Al-Suyuti, al-Ashbah wa al-Naza’ir, p.84; Ibn Nujaym, al-Ashbah wa-al-Naza’ir, p.94; Ibn al-Subki, al-Ashbah wa-al-
Naza’ir, vol.1, p.45; al-Zarkashi, al-Manthur, vol.2, p.317; Ibn Taymiyyah, al-Qawa’id al-Nuraniyyah, Idarah Turjuman
al-Sunnah, Pakistan, 2" edition, 1982, p. 165; al-‘lzz bin Abd al-Salam, Qawa’id al-Ahkam, Dar al-Qalam, Damascus,
n.d., vol.2, p.7; al-Wansharisi, Idah al-Masalik, Dar lbn Hazm, Beirut, 2006, p. 155 (all cited in Mohamad Akram Laldin
et.al, Islamic Legal Maxims & Their Application in Islamic Finance, ISRA, Kuala Lumpur, Malaysia, p. 940).

10 Al-Suyuti, al-Ashbah wa al-Naza’ir, p. 88; lbn Nujaym, al-Ashbah wa al-Naza’ir, vol.1, p.100; al-Zarkashi, al-
Manthur, vol.2, pp.24-25; Ibn al-Qayyim, Zad al-Ma’ad, vol.4, p.77, and vol.5, p.593; al-‘Izz bin Abd al-Salam, Qawaid
al-Ahkam, vol.1, pp.35,123,370 and vol.2, pp.13,238; al-Shatibi, al-Muwfaqat, vol.2, p.273 (all cited in Mohamad
Akram Laldin et. al, Islamic Legal Maxims & Their Application in Islamic Finance, ISRA, Kuala Lumpur, Malaysia, p.
103).

11 Al-Suyuti, al-Ashbah wa al-Naza’ir, p. 87; 1bn al-Subki, al-Ashbah wa-al-Naza’ir, vol.1, p.105; Ibn Nujaym, al-Ashbah
wa al-Naza’ir, vol.1, p.99; Ahmad al-Magqari, al-Qawa’id, Markaz Ihya al-Turath al-Islami, Mecca, vol.2, p.443; al-
Wansharisi, Idah al-Masalik, p.89; al-‘Izz bin Abd al-Salam, Qawa’id al-Ahkam, Dar al-Qalam, Damascus, n.d., vol.1,
pp.8-136; lbn al-Qayyim, I'lam al-Muwaqqi’in, vol.5, p.5 (all cited in Mohamad Akram Laldin et.al, Islamic Legal
Maxims & Their Application in Islamic Finance, ISRA, Kuala Lumpur, Malaysia, p. 117.

12 Shubayr, al-Qawa’id al-Kuwaytiyyah, vol.9, p.27 (cited in Mohamad Akram Laldin et.al, Islamic Legal Maxims &
Their Application in Islamic Finance, ISRA, Kuala Lumpur, Malaysia, p. 116).



e The lesser evil is preferred over the greater evil.:3
e The greater harm is to be removed by the lesser harm.*
e Acts of those with authority over people must take into account the interests of

the people.*®

Implications and Lessons

In the interest of security and peaceful co-existence with the polytheist tribes of Mecca, the
Prophet Muhammad (p) even after victory against the Meccans and their allies at the Battle of
the Trench (Khandag), proposed a 10-year peace treaty (referred to as the Treaty of
Hudaibiyyah). He signed this treaty in the interest of greater peace for all even though it had
some terms and conditions that all of his closest companions found unnecessarily compromising,
humiliating and unfair to Muslims.

The Treaty of Hudaybiyyah, as well as the Sahifah (constitution) of Medina and the many treaties
and alliances that the Prophet (p) and the early Muslims entered into with various communitites
and nations have also laid the foundation for many similar treaties, pacts, charters, contracts,
constitutions, Memorandum of Understanding (MoU), agreements and alliances that Muslim
communities and nations have gone into, both domestically and internationally, for greater
peace, security and public interest (maslahah). Modern examples include National constitutions
(e.g the Nigerian Constitution), regional alliances (e.g. ECOWAS, European Union, ASEAN),
continental charters (e.g. African Union), military alliances (e.g. NATO, WARSAW), and many

others under the United Nations (UN), etc.®

13 Abd Al-Karim Zaydan, Synopsis on the Elucidation of Legal Maxims in Islamic Law, translated by MD.
HabiburRahman and Azman Ismail, Kuala Lumpur, IBFIM, 2015, p.107.

14 Shubayr, al-Qawda’id al-Kuwaytiyyah, vol.9, p.27, cited in Mohamad Akram Laldin et.al, Islamic Legal Maxims &
Their Application in Islamic Finance, ISRA, Kuala Lumpur, Malaysia, p. 116.

15 Al-Suyuti, al-Ashbah wa al-Naza’ir, Dar al-Kutub al-‘limiyyah, p. 121; Ibn Nujaym, al-Ashbah wa al-Naza’ir, Dar al-
Kutub al-limiyyah, p.137; al-Zarkashi, al-Manthur, vol.1, p.309; al-Zarqa, Sharh al-Qawa’id al-Fighiyyah, p.181. (all
cited in Mohamad Akram Laldin et.al, Islamic Legal Maxims & Their Application in Islamic Finance, ISRA, Kuala
Lumpur, Malaysia, p. 171).

16 The question of the principles that guide the terms and conditions for any contract, treaty, constitution etc are
usually decided upon by the appropriate level of leadership, and is not within the scope of this discussion. These
principles are very much tied to public interest and the common good (maslahah), and are treated in more detail
under the principles of Qawa’aid al-Fighiyyah, Usul al-Figh and Magqasid al-Shari’ah.



This narrative thus counters the argument of those who say that Islam is against peaceful
relations and forming alliances with people of other faiths, for the advancement of humanity.
The action of the Prophet (p) and his successors show that Islam encourages mutual
understanding and cooperation, including making concessions where necessary, for the sake of

peace and achievement of the greater Common Good (maslaha) or lesser evil.



